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MEMORANDUM & ORDER 

RAYMOND J. DEARIE United States District Judge 

*1 Following this Court’s denial of the motion brought by 

defendant Charmaine Brooks for summary judgment on 

her counterclaim under Section 1501(4) of the New York 

Real Property Actions and Proceedings Law, which seeks 

cancellation and discharge of her mortgage obligation, her 

Section 1501(4) claim was tried before the undersigned, 

without jury, on April 2, 2019. The following constitutes 

the Court’s findings and decision. 

  

 

 

BACKGROUND 

The Court incorporates by reference its prior decision in 

this matter; employs the terms defined there; and assumes 

the parties’ familiarity with the course of proceedings, 

factual record, and principal legal arguments in the 

motions, at trial, and in the post-trial submissions. Brooks 

continues to live at the Property without having made 

payments on the Mortgage since approximately June 

2007. 

  

The premise of the Section 1501(4) claim, as discussed in 

the Court’s prior decision, is one frequently arising in 

mortgage foreclosure litigation in New York, namely, that 

the commencement of a prior foreclosure action involving 

the same mortgage—which was terminated or abandoned 

or otherwise did not result in a binding judgement on the 

merits— nevertheless had the important legal effect of 

accelerating the full mortgage debt and starting the 

running of the six year statute of limitations on that debt. 

See generally Swanson, Adam M. & Bonaros, Jessie D., 

Mortgage Acceleration and Statute of Limitations 

Developments in the Second Department, N.Y.L.J. (Mar. 

20, 2019). Plaintiffs and counterclaim defendants CTJ 

Investments LLP and JN Financial Services LLC 

(collectively, “CTJ”) do not dispute the applicable law. 

Indeed, all the relevant facts—except the one that resulted 

in a bench trial—are likewise undisputed. The prior 

foreclosure action that Brooks says now sets her free was 

commenced against her by FV-1, CTJ’s 

predecessor-in-interest, in August 2007 in Supreme Court, 

Queens County, index number 020859/2007 (the “Queens 

Action”). Brooks had moved to dismiss that suit on the 

ground that FV-1 lacked standing, arguing that although 

FV-1 was lawful assignee of the Mortgage, it was not also 

lawful assignee of the Note, which New York law 

requires for standing.1 It is not clear from the record 

whether FV-1 affirmatively opposed that motion; in the 

end, the issue was not adjudicated because the case was 

dismissed on other grounds. 

  

The sole issue of fact at trial was whether a lawful 

assignment of the Note had been made to FV-1 before it 

commenced the Queens Action. 

  

 

 

THE TRIAL EVIDENCE 

In her effort to prove her case, after conducting no 

discovery, Brooks called only one witness, Alan Weinreb, 

Esq., currently a member of the firm representing CTJ but 

also the attorney who represented FV-1 during a portion 

of the pendency of the Queens Action. 

  

*2 Weinreb testified that he has been practicing law 

approximately 37 years, and in that time has handled 

probably more than 5,000 mortgage foreclosure cases. He 

was not FV-1’s attorney at the time the Queens Action 

was filed and did not enter that case as substitute counsel 

until approximately six years later—after the lawyer who 

brought the action went out of business and the mortgage 

servicing company retained him. Although Weinreb 
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testified that he thereafter had occasional conversations 

with his client (the mortgage servicing company), he also 

testified that he “did [not] ever communicate with a 

representative of FV-1 with regards to the [Queens 

Action].” Tr. at 17.2 From the outset, these disclosures 

suggest the limited probative value of Mr. Weinreb’s 

testimony on the fact being tried—which is whether a 

lawful assignment of the Note to FV-1 occurred years 

before his involvement in the case. 

  

In any event, counsel for Brooks pressed Weinreb as to 

whether he made “any inquiry relating to the facts of the 

case,” and Weinreb replied simply, “no.” Tr. at 6. Instead, 

Weinreb said, he reviewed the file that was transmitted to 

his office, which included the pleadings, and did inquire 

as to the status of the case. He said he also had 

discussions with his client on the basis of which he 

determined that there was a good faith basis for 

continuing the case. 

  

Weinreb further testified that there came a time when he 

filed a motion in the Queens Action for the appointment 

of a referee to compute the amount due, a step taken 

during what he called “the second stage of the foreclosure 

proceeding.” The following colloquy ensued: 

Q: Did you know at that time whether FV-1 

possessed [the] a note? 

A: No. 

Q: So you are telling the court that you filed a 

motion [in] which you claim that FV-1 had a right to 

an order of reference, even though you didn’t know 

whether FV-1 was in possession of the note? 

[Objection made and overruled] 

Q: Did you have any knowledge as to whether FV-1 

was in possession of the note? 

A: No. 

Q: So did you have any basis for believing that FV-1 

was in possession of the note? 

A: No. (Tr. at 8) 

  

Weinreb explained: “When the borrower doesn’t answer 

and we proceed on default, there is no issue that the 

plaintiff had the note because if it’s not raised in an 

answer by the borrower, the rule of law is that any issue 

as to standing is waived. That’s why I proceeded without 

inquiry.” Tr. at 8-9. 

  

The Court inquired further about Weinreb’s initial 

substitution into the case, as follows: 

A: ...The reason being that the law firm that started 

the case went out of business and their cases were 

being divvied up between attorneys throughout the 

state. 

Q: ...You had no reason to suspect that they didn’t 

have the note? You just had no knowledge? 

A: I had no knowledge, and I had no one to ask. 

Q: What about the lawyer who actually filed the 

complaint? 

A: He went out of business... closed down. (Tr. at 

9-10) 

  

Counsel for Brooks directed Weinreb’s attention to 

certain documents he filed in the Queens Action in 

support of the motion for appointment of referee, 

including his two affirmations and the affidavit of Dawn 

Kernicky, an officer of the mortgage servicing 

corporation, who attested to her review of the relevant 

Mortgage documents, the fact of Brooks’s default and the 

amount owed. Brooks’s default, the amount owed, and 

FV-1 ‘s election to accelerate the loan.3 In response to 

counsel’s question, Weinreb stated that the content of his 

affirmations was true. He specifically acknowledged, inter 

alia, (i) that he was familiar with the rule that requires an 

attorney in a foreclosure action to submit an affirmation 

attesting that he reviewed the file; (ii) that he did review 

the file, which included the summons and complaint; (iii) 

that he did speak about the case with the lender’s office; 

and (iv) that he was convinced that there was a good-faith 

basis for the action. 

  

*3 Counsel inquired further as to the Note, asking 

Weinreb, first, whether he was “aware of the fact that one 

of the elements of making a prima facie case in a 

foreclosure is to show possession of the note?” The 

following ensued: 

A: Can you qualify that? Would that be now or at the 

time of the action? 

Q: At the time of the action....Let’s assume, as in this 

case, that the defendant defaults... Is it not still your 

obligation to prove that the plaintiff was in 

possession of the note? 

A: At the present time, yes. 

Q: And you sat at the time that you submitted your 

papers in Queens County there was no such 

requirement? 
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A: That’s correct, there was not a requirement. (Tr. 

at 16) 

  

Finally, during a very brief cross-examination and redirect, 

when Weinreb was asked to review the case file he 

brought in response to the trial subpoena, the most critical 

testimony was elicited. First, Weinreb testified that, when 

he first received the case file, it had a copy of the Note in 

it; the document was an exhibit to the motion papers filed 

by Brooks (represented then and now by the same 

attorney) seeking to dismiss the Queens Action on the 

ground that FV-1 lacked standing. Brooks’s argument in 

the Queens Action, as referenced in this Court’s summary 

judgment decision, is that the Note had been executed by 

Brooks in favor of the original lender, WMC Mortgage 

Corp. but not thereafter assigned to FV-1. 

  

Weinreb’s responses to the final questions asked during 

redirect examination dispose of this case: 

Q: Do you have any documents that show that 

WMC assigned that note to anyone? 

A: No. 

Q: Did you make any inquiry as to whether that 

note had been assigned prior to filing papers in 

Queens County? 

A: No. (Tr. at 20) 

  

 

 

FINDINGS OF FACT AND CONCLUSIONS OF 

LAW 

The Court finds Mr. Weinreb credible and on the basis of 

his testimony and the documents admitted into evidence, 

finds as a matter of fact that an assignment of the Note 

FV-1 did not occur before the Queens Action was 

commenced. 

  

As a matter of law, the Court therefore concludes as 

follows: 

  

First, under the New York law that the parties agree 

governs here, see, e.g., Aurora Loan Services, LLC, v. 

Weisblum, 85 A.D.3d 95, 101 (2d Dep’t 2011), FV-1 

lacked standing to bring the Queens Action because there 

is no proof that it was an assignee of the Note at the 

relevant time. 

  

Second, Brooks therefore has not established that the 

commencement of the Queens Action was a valid 

acceleration of the Mortgage that started the running of 

the six-year limitations clock. See, e.g., EMC Mortgage 

Corp. v. Suarez, 49 A.D.3d 592, 593 (2d Dep’t 2008) 

(holding that a second mortgage foreclosure action was 

not time-barred because of a prior foreclosure action 

where “the note was never assigned to” the entity that 

brought the first action and that entity “therefore never 

had authority to accelerate the debt or to sue to 

foreclose...the purported acceleration was [therefore] a 

nullity and the six-year statute of limitations ... did not 

begin to run on the entire debt at that time”) (emphasis 

added). 

  

Two final points raised by Brooks in closing argument 

and a post-trial submission can be summarily rejected. 

First, as if recognizing that Mr. Weinreb’s testimony was 

fatal to his client’s case, counsel for Brooks sought in his 

closing remarks to argue, “despite Mr. Weinreb’s 

testimony” (Tr. at 23), that by the filing of the complaint, 

FV-1 impliedly asserted that it was the assignee of the 

Note and that this assertion constitutes a judicial 

admission. FV-1’s complaint in the Queens Action, 

however, is silent with respect to the Note, asserting only 

that it is the “holder of the mortgage being foreclosed.” 

Trial Exhibit C at par. “First” (emphasis added). Counsel 

for Brooks elsewhere concedes as much, having observed 

that “the original complaint... doesn’t specifically state 

that the plaintiff is in possession of the note.” Tr. at 22. 

Since the complaint makes no allegation concerning the 

Note, a fortiori it does not contain a judicial admission 

that the Note was validly assigned. See generally 

Zegarowicz v. Ripatti, 77 A.D.3d 650, 653 (2d Dep’t 

2010) (“Facts admitted by a party’s pleading constitute 

formal judicial admissions.”); Prince, Richardson on 

Evidence § 8-215-219 (11th ed) (distinguishing “formal 

judicial admissions,” which are “conclusive of the facts 

admitted” from “informal judicial admissions,” which are 

facts incidentally admitted, such as in statement made by 

a party or witness, and are not conclusive). 

  

*4 Indeed, Brooks’s judicial admission argument is 

merely an extension of the estoppel argument advanced at 

summary judgment, that, as already discussed, arguably 

weighs equally against Brooks in that, as already noted, in 

formal motion papers filed with the Queens Supreme 

Court she asserted facts contrary to those she advances 

here. As the Court has already remarked, both sides here 

have done an about-face since the days of the Queens 

Action but the arguments to which these shifts give rise 

have zero evidentiary value. To be clear: neither free 

houses, nor judgments of foreclosure, are awarded on 

those shallow bases. 

  

Finally, in a last-ditch effort to escape the trial evidence, 
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Brooks argues in her post-trial brief that it is CTJ rather 

than she who bears the burden of proof on her Section 

1501(4) claim. She relies on a line of established New 

York cases standing for the proposition that, in a 

mortgage foreclosure action, it is ultimately the 

lender-plaintiff’s burden to prove that it has standing to 

sue and that the statute of limitations has not expired. See, 

e.g., Mellon v. Craig, 169 A.D.3d 627, 628-29 (2d Dep’t 

2019). Those cases are plainly inapplicable here: no 

mortgage foreclosure claim is before the Court, nor is the 

related question of whether any lender presently has 

standing. The historical question of FV-1’s standing in the 

Queens Action, as a component of Brooks’s claim, is 

unquestionably her burden to prove. See, e.g., 53PL 

Realty, LLC v. U.S. Bank Nat’l Ass’n., 153 A.D.3d 894, 

895-96 (2d Dep’t 2017) (discussing what a party bringing 

an RPAPL § 1501(4) claim must demonstrate while 

holding that default judgment appropriate because lender 

did not answer the § 1501(4) complaint); Stewart Title Ins. 

Co. v. Bank of New York Mellon, 154 A.D.3d 656, 660 et 

seq. (2d Dep’t 2017) (modifying order granting RPAPL § 

1501(4) plaintiff default judgment against banks, noting 

that plaintiff “had failed to submit adequate proof of the 

facts constituting its [§ 1501(4)] claim”), lv. app. denied, 

30 N.Y.3d 909 (2018); Parris v. Fremont Investment & 

Loan (Report & Recommendation), 2018 WL 4522083, at 

*4 (E.D.N.Y. May 22, 2019) (Reyes, M.J.), adopted by 

2018 WL 3377147 (E.D.N.Y. Jul. 11, 2018) (Chen, J.) 

(citing Stewart Title for proposition that “[a] plaintiff in a 

RPAPL § 1501(4) action has the burden to prove that the 

statute of limitations on an action to foreclose the 

mortgage has expired”) (internal quotations omitted). 

  

In any event, even if it were somehow CTJ’s burden to 

prove an element of the cause of action that secures 

Brooks freedom from her mortgage debt, the Court would 

readily declare that burden met. Although neither side 

directed questions specifically to whether the file that Mr. 

Weinreb brought with him in response to the trial 

subpoena was complete, or tampered with, the Court was 

not shown any reason to doubt the integrity of the file. 

The Note in that file is a copy of the original, executed in 

favor of the original lender, not FV-1; and there was 

nothing in that file or Mr. Weinreb’s recollection to 

establish, or support the inference, that a 

standing-granting assignment of the Note to FV-1 

occurred before it commenced the Queens Action. 

  

 

 

CONCLUSION 

For all of the foregoing reasons, the Court directs entry of 

judgment in favor of plaintiffs and counterclaim 

defendants CJT Investments LP and JN Financial 

Services LLC on the counterclaim brought by defendant 

and counterclaim plaintiff Charmaine Brooks under N.Y. 

Real Property Actions and Proceedings Law § 1501(4). 

  

SO ORDERED. 

  

All Citations 
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Footnotes 
 
1 
 

The applicable New York law, discussed in the Court’s prior decision in this case, is not in dispute here. Both parties 
reiterated their agreement at the start of the proceedings that for purposes of the trial on Brooks’s counterclaim, 
whether FV-1 had standing depends on whether it was valid assignee of the Note before it commenced the Queens 
Action. 
 

2 
 

Page references are to the transcript prepared by the Court reporter as “Uncertified Rough Draft for Judge.” 
 

3 
 

Kernicky’s affidavit and one of Weinreb’s affirmations were already in the Court’s file as part of the summary judgment 
record but were admitted as trial exhibits A and B. Weinreb’s supplemental affirmation was admitted as Exhibit D. 
Finally, the summons and complaint from the Queens Action, and the appearance detail for the Queens Action from 
the New York Unified Court System website, also both already part of the Court’s summary judgment file, were 
separately admitted as trial exhibits C and E. 
 

 
 

 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000130&cite=NYRAS1501&originatingDoc=Ifedd4bc0969511e981b9f3f7c11376fd&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000130&cite=NYRAS1501&originatingDoc=Ifedd4bc0969511e981b9f3f7c11376fd&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047478847&pubNum=0007049&originatingDoc=Ifedd4bc0969511e981b9f3f7c11376fd&refType=RP&fi=co_pp_sp_7049_628&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7049_628
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047478847&pubNum=0007049&originatingDoc=Ifedd4bc0969511e981b9f3f7c11376fd&refType=RP&fi=co_pp_sp_7049_628&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7049_628
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042484000&pubNum=0007049&originatingDoc=Ifedd4bc0969511e981b9f3f7c11376fd&refType=RP&fi=co_pp_sp_7049_895&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7049_895
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042484000&pubNum=0007049&originatingDoc=Ifedd4bc0969511e981b9f3f7c11376fd&refType=RP&fi=co_pp_sp_7049_895&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7049_895
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042484000&pubNum=0007049&originatingDoc=Ifedd4bc0969511e981b9f3f7c11376fd&refType=RP&fi=co_pp_sp_7049_895&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7049_895
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000130&cite=NYRAS1501&originatingDoc=Ifedd4bc0969511e981b9f3f7c11376fd&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000130&cite=NYRAS1501&originatingDoc=Ifedd4bc0969511e981b9f3f7c11376fd&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042797351&pubNum=0007049&originatingDoc=Ifedd4bc0969511e981b9f3f7c11376fd&refType=RP&fi=co_pp_sp_7049_660&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7049_660
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042797351&pubNum=0007049&originatingDoc=Ifedd4bc0969511e981b9f3f7c11376fd&refType=RP&fi=co_pp_sp_7049_660&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7049_660
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000130&cite=NYRAS1501&originatingDoc=Ifedd4bc0969511e981b9f3f7c11376fd&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000130&cite=NYRAS1501&originatingDoc=Ifedd4bc0969511e981b9f3f7c11376fd&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000130&cite=NYRAS1501&originatingDoc=Ifedd4bc0969511e981b9f3f7c11376fd&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043580789&pubNum=0007048&originatingDoc=Ifedd4bc0969511e981b9f3f7c11376fd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045561321&pubNum=0000999&originatingDoc=Ifedd4bc0969511e981b9f3f7c11376fd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045561321&pubNum=0000999&originatingDoc=Ifedd4bc0969511e981b9f3f7c11376fd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045561321&pubNum=0000999&originatingDoc=Ifedd4bc0969511e981b9f3f7c11376fd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044960002&pubNum=0000999&originatingDoc=Ifedd4bc0969511e981b9f3f7c11376fd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000130&cite=NYRAS1501&originatingDoc=Ifedd4bc0969511e981b9f3f7c11376fd&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000130&cite=NYRAS1501&originatingDoc=Ifedd4bc0969511e981b9f3f7c11376fd&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000130&cite=NYRAS1501&originatingDoc=Ifedd4bc0969511e981b9f3f7c11376fd&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


CTJ INVESTMENTS LP AS TO AN 89.19% UNDIVIDED..., Slip Copy (2019)  

2019 WL 2571151 

 

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 5 

 

End of Document 
 

© 2019 Thomson Reuters. No claim to original U.S. Government Works. 
 

 
 

 


