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n 1968, Congress enacted the Federal Magistrates Act

to institute a system of magistrate judges to replace

the United States commissioner system, which had

been in place in some form since the 1790s.' The pur-

pose of the act was “to improve the quality of the

judicial officers serving just below the level of federal
judges, and to drastically enlarge the responsibilities of those
officers so as to relieve the heavy burdens on the federal dock-
et that in 1968 had reached critical mass.”?

Over the years, Congress has acted to increase the authority
of magistrate judges to permit them to conduct evidentiary
hearings and authorize them to enter final orders disposing of
civil cases with consent of the parties.® Presently, magistrate
judges have the authority in civil cases to, among other things,
conduct pretrial conferences, settlement conferences and evi-
dentiary hearings, and rule on various non-dispositive
motions.* Furthermore, parties may consent to having the
magistrate judge handle the entire case, including trial.® Mag-
istrate judges in the District of New Jersey are particularly
active in overseeing civil cases, much more so than in many
other judicial districts throughout the country. It is common
here for lawyers not to see a district judge in a civil case except
for case dispositive motions or on the eve of trial. Thus,
throughout the duration of a federal civil case many issues will
be decided by a magistrate judge, whether it be an order on a
non-dispositive motion or a report and recommendation to
the district judge on a motion for summary judgment.® Decid-
ing whether to appeal an order or object to a report is a strate-
gic decision that must be carefully considered based on the
nature of the issue decided and the circumstances of the case.

This article will provide an overview of the appellate
process with respect to decisions made by United States mag-
istrate judges in the District of New Jersey, including what

NJSBA.COM

types of decisions can be appealed, the timeline for filing an
appeal, the standard of review on appeal, and the conse-
quences for failing to timely appeal. It is separated into two
sections. The first addresses appeals from non-dispositive
orders, such as orders on discovery motions, pursuant to Local
Civil Rule 72.1(c)(1). The second section discusses objections
to a magistrate judge’s proposed findings, recommendation or
report on a dispositive motion, such as motions for injunctive
relief or summary judgment, presented to the district judge
pursuant to Local Civil Rule 72.1(c)(2).”

Appeals from Non-Dispositive Orders—
Local Civil Rule 72.1(c)(1)
Procedure

Local Civil Rule 72.1(c)(1) provides that any party may
appeal from a magistrate judge’s determination of a non-dis-
positive matter within 14 days after the party is served with a
copy of the judge’s order, unless otherwise provided by the
rules.® The appealing party must file with the clerk and serve
on all parties a written notice of appeal, “which shall specifi-
cally designate the order or part thereof appealed from and
the basis for objection thereto.”’

The notice of appeal must be submitted in the form of a
notice of motion pursuant to the requirements of Local Civil
Rule 7.1." Additionally, the appealing party must provide the
court with a transcript of the portion of the hearing before the
magistrate judge where findings of fact were made, no later
than 14 days before the return date of the motion." “[M]erely
raising a concern before a Magistrate Judge is not a sufficient
predicate to trigger the availability of District Judge review.
Instead, the Magistrate Judge must actually rule on the disput-
ed issue.”"” Non-dispositive orders that may be appealed under
this rule include motions to compel or limit discovery, and
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other pretrial discovery motions."

Before filing an appeal from a non-
dispositive order, a party may file a
motion for reconsideration before the
magistrate judge pursuant to Local Civil
Rule 7.1(i). Not only does this toll the
time to appeal, but it also affords the
magistrate judge a second look at the
order to tweak or correct any issues that
may have been overlooked. On the
other hand, most judges, including
magistrate judges, do no relish re-tread-
ing ground they just covered, and the
standard under Local Civil Rule 7.1(i)
requires that the brief on a motion for
reconsideration set forth “concisely the
matter or controlling decisions which
the party believes the...Magistrate Judge
has overlooked.” Reconsideration is an
extraordinary remedy that is granted
“very sparingly.”"

Time to File

As noted, an appeal must be filed
within 14 days after the party is served
with a copy of the magistrate judge’s
order. Opposition to the appeal is due 14
days before the motion date and reply
briefs are due at least seven days before
the motion date.” An opposing party is
entitled to file a cross-appeal “related to
the subject of the original determina-
tion” with its opposition to the appeal,
returnable on the same motion date.'
Accordingly, the respondent on an
appeal, who may only want to appeal if
the adversary appeals, can wait to see if
the other side appeals; there is no need
to file a ‘protective’ appeal. A brief in
response to a cross-appeal is due seven
days before the motion day. There is no
provision in Local Civil Rule 72.1(c) for
a reply brief on a cross appeal.

Any attorney practicing in federal
court should also consult Federal Rule of
Civil Procedure 6, which deals with the
proper calculation of time periods. That
rule provides that, when calculating the
time to appeal, the date of the event is
excluded; all days thereafter, including
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weekdays and holidays are included;
and the last day of the period is included
unless it falls on a weekend or holiday,
which would then run to the next non-
holiday or weekend day."”

Remember, if the parties move for
reconsideration under Local Civil Rule
7.1 of an order on a non-dispositive
motion, the time for appeal from the
order does not start to run until the par-
ties are served with the magistrate
judge’s order on reconsideration.” These
time periods may be altered in the dis-
cretion of the magistrate judge or dis-
trict judge. For example, the district
court has relaxed the time limits and
considered an untimely appeal when
there was confusion surrounding the
issuance of the magistrate judge’s order"
and also considered an untimely cross-
appeal when a magistrate judge permit-
ted a party to file an ‘informal revised
motion,” which was not decided until
after the time to file a cross appeal.”
However, absent good reason, the 14-
day time limit ordinarily will not be
relaxed, and failure to timely file the
appeal may result in its denial.”

Finally, like all other appeals from a
magistrate judge’s rulings, “the filing of
a notice of appeal generally does not
automatically stay operation of the
order from which the appeal is taken,”
unless the appeal is from a magistrate
judge’s order transferring venue to
another federal district or denying a
motion to seal pursuant to Local Civil
Rule 5.3.2 Thus, a party seeking a stay
must ordinarily make an application
before the magistrate judge.”

Standard of Review

On appeal from a non-dispositive order,
the district judge will set aside any portion
that is found to be “clearly erroneous or
contrary to law.”? The appealing party
bears the burden of demonstrating that the
magistrate judge’s decision failed to meet
that standard.® Though it is not immedi-
ately evident from the rule what is required

to meet this high burden, case law clarifies
that a ruling is clearly erroneous “when
although there is evidence to support it,
the reviewing court on the entire evidence
is left with a definite and firm conviction
that a mistake has been committed,” and is
contrary to law when it has “misinterpret-
ed or misapplied applicable law.”** For
example, in Spencer v. Cannon Equip. Co.
the court found the magistrate judge’s
decision to deny the defendant’s unop-
posed motion for leave to file a third-party
complaint that was made before the end of
fact discovery and before any deadline had
been set for motions to join new parties,
and where no party claimed prejudice due
to delay, was both clearly erroneous and
contrary to law.”

Nevertheless, litigants should recog-
nize that there is a low probability of suc-
cess and should strategically determine
whether to appeal an order on a non-dis-
positive motion. As Magistrate Judge Jef-
frey Cole from the Northern District of
Mlinois noted, “Indiscriminately appeal-
ing virtually every decision is imprudent
and ultimately may affect your credibili-
ty with both the magistrate and district
judges. It most assuredly undercuts the
very purpose of, and the efficiencies
sought to be achieved by, the magistrate
judge system....In short, you must be
selective in picking your fights.”?® That
comment applies equally to this district.
Experience shows that district judges
afford magistrate judges much discretion
in their rulings on non-dispositive
motions. Many magistrate and district
judges have worked together for years
and have developed a common under-
standing of how to best approach these
matters; practitioners should not expect
a district judge to readily second guess a
magistrate judge.

Consequences for Failure
to Timely Appeal

Generally, the failure to timely appeal
from a non-dispositive order acts as a
bar to raising the issues resolved by the
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order later in the litigation.” Failure to
appeal a magistrate judge’s order will
serve as a waiver of the right to later
present the issues to the district judge.”
Furthermore, absent “exceptional cir-
cumstances,” where a party fails to
appeal a magistrate judge’s non-disposi-
tive order to the district court, the issue
will not be preserved for later review by
the court of appeals.* Thus, if a litigant
believes the magistrate judge committed
an error on a non-dispositive motion, he
or she must appeal the order or run the
issues

substantial risk of waiving

resolved by the order.

Objections to Magistrate Judge’s
Proposed Findings, Recommendation
or Report Procedure

Unless the parties consent,’ a magis-
trate judge does not have statutory or
constitutional authority to decide dis-
positive issues. Nonetheless, many dis-
positive issues can be referred to the
magistrate judge by the district judge for
a report of proposed findings of facts
and recommendation for decision. Dis-
positive issues referred to magistrate
judges include, for example, motions for
injunctive relief, judgment on the
pleadings, summary judgment, to dis-
miss or permit the maintenance of a
class action, and for review of default
judgments.” When a district judge refers
a dispositive motion to a magistrate
judge, the magistrate judge will provide
a report and recommendation for the
district judge’s review.*

The process for filing objections to
the magistrate judge’s proposed find-
ings, recommendation or report, out-
lined in Local Civil Rule 72.1(c)(2), dif-
fers in some respects from the appeal
process for a non-dispositive order. The
rule provides that “[a]ny party may
object to the Magistrate Judge’s pro-
posed findings, recommendations or
report issued under this Rule within 14
days after being served with a copy
thereof.”*
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The objecting party must file with
the clerk and serve upon all parties writ-
ten objections that specifically identify
the portions of the findings, recommen-
dations or report as to which the objec-
tions are made and the grounds for the
objections.* The objecting party must
also file a transcript of the relevant por-
tions of any evidentiary proceeding to
which an objection is made.”” As with
non-dispositive motions, prior to filing
an objection a party may file a motion
for reconsideration of the proposed
findings, recommendation or report
before the magistrate judge pursuant to
Local Civil Rule 7.1(i), which will toll
the time to appeal the order to the dis-
trict judge.

Time to Object

A party must file an objection to a
magistrate judge’s report and recom-
mendation within 14 days after serv-
ice.”® Though this time frame is intended
to be “strictly observed,” failure to time-
ly object is not considered a jurisdiction-
al defect.”” Moreover, this 14-day period
to object can be relaxed or expedited if
appropriate, given the circumstances of
the case.* The non-objecting party must
respond to the objections within 14
days after being served with a copy of
the objections.” The rules do not pro-
vide for an objecting party to file a reply
to the non-objecting party’s opposition;
however, a litigant may request permis-
sion to file a reply from the district
judge.

Standard of Review

Local Civil Rule 72.1(c)(2) expressly
requires the district judge to review de
novo the portions of the magistrate
judge’s report and recommendation to
which a party has filed objections.* The
district judge will review the record
developed before the magistrate judge,
but “owes no deference to the Magis-
trate Judge’s findings and conclu-
sions.”* The review will be on the

record, and the district judge generally
will not conduct an evidentiary hearing.
Although the district judge may also
review de novo any portion of the magis-
trate judge’s report that a party did not
object to, the court is under no obliga-
tion to do so.* Unobjected to portions
of the report considered by the district
judge will ordinarily be reviewed under
the stricter plain error or manifest injus-
tice standard.®

Consequences of Failure to Timely File
an Objection

Generally, where a party fails to
object there is no express requirement
that the district court conduct a specific
review of the magistrate judge’s pro-
posed findings, recommendation and
report.* However, the Third Circuit has
indicated that district judges should
afford some level of review to dispositive
legal issues contained in the report and
recommendations.” Due to this pre-
sumption that the district judge has
reviewed the magistrate judge’s determi-
nations on dispositive motions, failure
to file objections to the report will not
act as a waiver of a party’s right to
appeal any of the issues to the court of
appeals.” This is in stark contrast to the
dire consequences of a failure to appeal
a magistrate judge’s non-dispositive
order.” Nonetheless, practitioners
should not rely on this non-waiver in
the court of appeals, but should timely
file an objection to the district judge to
get a review de novo of the magistrate
judge’s report and possibly a favorable
result in the trial court that eliminates a
need to visit the court of appeals.

Conclusion

Attorneys handling cases in the New
Jersey District Court will inevitably be
faced with choices of whether to seek
review of magistrate judges’ orders. This
decision should be carefully made, tak-
ing into consideration the importance
of the relief sought, the circumstances of
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the case, the procedures and timelines

for filing the appeal or objection and the

legal standard under which the district

judge will review the order or report. 62
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