
P
R

A
T

T
’S

 G
O

V
E

R
N

M
E

N
T

 C
O

N
T

R
A

C
T

IN
G

 L
A

W
 R

E
P

O
R

T
A

P
R

IL
 2

0
17

 
 V

O
L

. 3
 • N

O
. 4

EDITOR’S NOTE: DOMESTIC 
PREFERENCE
Victoria Prussen Spears

WILL “MAKING AMERICA GREAT AGAIN” 
MEAN INCREASED ENFORCEMENT 
OF THE BUY AMERICAN ACT? WHAT 
GOVERNMENT CONTRACTORS CAN DO 
RIGHT NOW
Alex Hontos and Jocelyn Knoll

NEW FAR CHANGES INCENTIVIZE 
PRIME CONTRACTORS NOT TO BE 
DEADBEATS IN MEETING THEIR 
PAYMENT OBLIGATIONS TO THEIR 
SMALL BUSINESS SUBCONTRACTORS
Daniel J. Kelly

GAO’S BID PROTEST ANNUAL 
REPORT SHOWS RECORD 
HIGH EFFECTIVENESS RATE 
WHILE NDAA CALLS FOR NEW 
COMPREHENSIVE STUDY OF THE 
BID PROTEST SYSTEM
Joseph R. Berger and 
Daniel M. Haymond

UNIVERSITIES ARE PRIME TARGETS 
FOR FALSE CLAIMS ACT LIABILITY
Thomas J. Finn and Paula Cruz Cedillo

IN THE COURTS
Steven A. Meyerowitz 

GOVERNMENT
CONTRACTING

LAW
REPORT

APRIL 2017    

VOL. 3 • NO. 4

AN A.S. PRATT PUBLICATION

P R A T T ’ S



PRATT’S GOVERNMENT

CONTRACTING LAW

REPORT

VOLUME 3 NUMBER 4 APRIL 2017

Editor’s Note: Domestic Preference

Victoria Prussen Spears 123

Will “Making America Great Again” Mean Increased Enforcement of the Buy

American Act? What Government Contractors Can Do Right Now

Alex Hontos and Jocelyn Knoll 125

New FAR Changes Incentivize Prime Contractors Not to Be Deadbeats in Meeting

Their Payment Obligations to Their Small Business Subcontractors

Daniel J. Kelly 128

GAO’s Bid Protest Annual Report Shows Record High Effectiveness Rate While

NDAA Calls for New Comprehensive Study of the Bid Protest System

Joseph R. Berger and Daniel M. Haymond 132

Universities Are Prime Targets for False Claims Act Liability

Thomas J. Finn and Paula Cruz Cedillo 135

In the Courts

Steven A. Meyerowitz 138

0001 [ST: 1] [ED: m] [REL: 17-4GT] (Beg Group) Composed: Mon Mar 27 12:01:45 EDT 2017

XPP 9.0C.1 SP #4 FM000150 nllp 4938 [PW=468pt PD=702pt TW=336pt TD=528pt]

VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 18 Nov 16 07:55][TT-: 23 Sep 11 07:01 loc=usa unit=04938-fmvol003] 0



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,

please call:

Heidi A. Litman at ........................................................................................ 516-771-2169

Email: ..................................................................................... heidi.a.litman@lexisnexis.com

For assistance with replacement pages, shipments, billing or other customer service matters,

please call:

Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844

Outside the United States and Canada, please call . . . . . . . . . . . . . . . (518) 487-3000

Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (518) 487-3584

Customer Service Web site . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call

Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 223-1940

Outside the United States and Canada, please call . . . . . . . . . . . . . . . . (518) 487-3000

Library of Congress Card Number:

ISBN: 978-1-6328-2705-0 (print)

Cite this publication as:

[author name], [article title], [vol. no.] PRATT’S GOVERNMENT CONTRACTING LAW
REPORT [page number] (LexisNexis A.S. Pratt);
Michelle E. Litteken, GAO Holds NASA Exceeded Its Discretion in Protest of FSS Task
Order, 1 PRATT’S GOVERNMENT CONTRACTING LAW REPORT 30 (LexisNexis A.S.
Pratt)

Because the section you are citing may be revised in a later release, you may wish to
photocopy or print out the section for convenient future reference.

This publication is sold with the understanding that the publisher is not engaged in rendering legal,
accounting, or other professional services. If legal advice or other expert assistance is required, the
services of a competent professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc.,
used under license. A.S. Pratt is a registered trademark of Reed Elsevier Properties SA, used under
license.

Copyright © 2017 Reed Elsevier Properties SA, used under license by Matthew Bender & Company, Inc.
All Rights Reserved.

No copyright is claimed by LexisNexis, Matthew Bender & Company, Inc., or Reed Elsevier Properties
SA, in the text of statutes, regulations, and excerpts from court opinions quoted within this work.
Permission to copy material may be licensed for a fee from the Copyright Clearance Center, 222
Rosewood Drive, Danvers, Mass. 01923, telephone (978) 750-8400.

An A.S. Pratt® Publication

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

(2017–Pub.4938)

0002 [ST: 1] [ED: m] [REL: 17-4GT] Composed: Mon Mar 27 12:01:45 EDT 2017

XPP 9.0C.1 SP #4 FM000150 nllp 4938 [PW=468pt PD=702pt TW=336pt TD=528pt]

VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 18 Nov 16 07:55][TT-: 23 Sep 11 07:01 loc=usa unit=04938-fmvol003] 45



Editor-in-Chief, Editor & Board
of Editors

EDITOR-IN-CHIEF

STEVEN A. MEYEROWITZ

President, Meyerowitz Communications Inc.

EDITOR

VICTORIA PRUSSEN SPEARS

Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

MARY BETH BOSCO

Partner, Holland & Knight LLP

DARWIN A. HINDMAN III

Shareholder, Baker, Donelson, Bearman, Caldwell & Berkowitz, PC

J. ANDREW HOWARD

Partner, Alston & Bird LLP

KYLE R. JEFCOAT

Counsel, Latham & Watkins LLP

JOHN E. JENSEN

Partner, Pillsbury Winthrop Shaw Pittman LLP

DISMAS LOCARIA

Partner, Venable LLP

MARCIA G. MADSEN

Partner, Mayer Brown LLP

KEVIN P. MULLEN

Partner, Morrison & Foerster LLP

VINCENT J. NAPOLEON

Partner, Nixon Peabody LLP

STUART W. TURNER

Counsel, Arnold & Porter LLP

WALTER A.I. WILSON

Senior Partner, Polsinelli PC

iii

0003 [ST: 1] [ED: m] [REL: 17-4GT] Composed: Mon Mar 27 12:01:45 EDT 2017

XPP 9.0C.1 SP #4 FM000150 nllp 4938 [PW=468pt PD=702pt TW=336pt TD=528pt]

VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 18 Nov 16 07:55][TT-: 23 Sep 11 07:01 loc=usa unit=04938-fmvol003] 46



PRATT’S GOVERNMENT CONTRACTING LAW REPORT is published twelve times a

year by Matthew Bender & Company, Inc. Copyright 2017 Reed Elsevier Properties SA.,

used under license by Matthew Bender & Company, Inc. All rights reserved. No part of this

journal may be reproduced in any form—by microfilm, xerography, or otherwise—or

incorporated into any information retrieval system without the written permission of the

copyright owner. For permission to photocopy or use material electronically from Pratt’s

Government Contracting Law Report, please access www.copyright.com or contact the

Copyright Clearance Center, Inc. (CCC), 222 Rosewood Drive, Danvers, MA 01923,

978-750-8400. CCC is a not-for-profit organization that provides licenses and registration for

a variety of users. For subscription information and customer service, call 1-800-833-9844.

Direct any editorial inquires and send any material for publication to Steven A. Meyerowitz,

Editor-in-Chief, Meyerowitz Communications Inc., 26910 Grand Central Parkway Suite 18R,

Floral Park, New York 11005, smeyerowitz@meyerowitzcommunications.com,

718.224.2258. Material for publication is welcomed—articles, decisions, or other items of

interest to government contractors, attorneys and law firms, in-house counsel, government

lawyers, and senior business executives. This publication is designed to be accurate and

authoritative, but neither the publisher nor the authors are rendering legal, accounting, or

other professional services in this publication. If legal or other expert advice is desired, retain

the services of an appropriate professional. The articles and columns reflect only the present

considerations and views of the authors and do not necessarily reflect those of the firms or

organizations with which they are affiliated, any of the former or present clients of the authors

or their firms or organizations, or the editors or publisher. POSTMASTER: Send address

changes to Pratt’s Government Contracting Law Report, LexisNexis Matthew Bender, 630

Central Avenue, New Providence, NJ 07974.

iv

0004 [ST: 1] [ED: m] [REL: 17-4GT] Composed: Mon Mar 27 12:01:45 EDT 2017

XPP 9.0C.1 SP #4 FM000150 nllp 4938 [PW=468pt PD=702pt TW=336pt TD=528pt]

VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 18 Nov 16 07:55][TT-: 23 Sep 11 07:01 loc=usa unit=04938-fmvol003] 24



Universities Are Prime Targets for False Claims
Act Liability

By Thomas J. Finn and Paula Cruz Cedillo*

Institutions of higher education are increasingly susceptible to False Claims
Act liability for misuse of federal funds or for having made misrepresen-
tations to the government to obtain those funds in the first place. The
authors of this article discuss the rise in these allegations and offer practical
tips for colleges and universities.

Colleges and universities receive billions of dollars in federal funds, whether
through research grants or student financial aid, or even by billing Medicare or
Medicaid for services rendered at academic medical centers. As a result,
institutions of higher education must be vigilant to ensure that their receipt of
federal funding does not implicate the broad scope of the civil False Claims Act
(“FCA”), a federal statute that seeks to combat fraud against the government.
Those found liable of violating the FCA by submitting false claims to the
government face treble damages and penalties ranging from $10,781 to
$21,563 per violation. In recent years, there has been an unprecedented and
steady rise in the number and types of cases brought under the FCA. In 2016,
the U.S. Department of Justice (“DOJ”) recovered more than $4.7 billion in
settlements and judgments from civil cases involving fraud against the
government under the FCA, a $1.2 billion increase over the $3.5 billion
recouped last year in 2015.

RISE IN FCA ALLEGATIONS

Although the FCA’s long history has primarily involved allegations concern-
ing the government’s payment of purportedly fraudulent health care claims or
military expenditures, educational institutions are increasingly finding them-
selves on the receiving end of FCA complaints. The DOJ’s targeting of colleges
and universities seems to be largely the byproduct of the many billions of dollars
in government spending associated with federal loan programs, federal research
grants, and student financial aid vehicles such as Federal Pell Grants and other
loans provided for under Title IV of the Higher Education Act of 1965
(“HEA”), all of which are critical to any institution’s ability to attract and enroll
students.

* Thomas J. Finn is a partner at McCarter & English, LLP, and chair of the firmwide Business
Litigation Group. Paula Cruz Cedillo is a partner in the firm’s Business Litigation Group. They
concentrate their practice on complex commercial litigation, False Claims Act litigation, and
white collar criminal defense matters. The authors may be contacted at tfinn@mccarter.com and
pcedillo@mccarter.com, respectively.
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A few recent examples of the FCA’s potential impact on the higher education
community are as follows:

• Last year, the University of Missouri-Columbia agreed to pay $2.2
million to settle allegations that it submitted false claims to Medicare
for payment of radiology services in violation of the FCA. The
university was alleged to have falsely certified that interpretive reports
prepared by resident physicians were reviewed by attending physicians,
which review was required in order to be eligible for Medicare payment.

• Just last year, the University of Florida agreed to pay the government
nearly $20 million just to settle FCA allegations that it improperly
charged the U.S. Department of Health and Human Services (“HHS”)
for salary and administrative costs in connection with hundreds of
federal grants. The settlement resolved claims against the university for
its alleged misuse of funds from 2005 through 2010 that, according to
the university, resulted from a problem in its internal bookkeeping
system used to track grant reimbursements.

• In 2015, Education Management Corp. (“EDMC”), which operates
the Art Institutes, South University, Argosy University, and Brown-
Mackie College, paid $95.5 million to settle FCA allegations that it
falsely certified compliance with Title IV and parallel state statutes in
order to be eligible to receive federal grant and loan dollars. EDMC was
alleged to have unlawfully recruited students by paying admissions
personnel solely based on the number of enrolled students in violation
of HEA’s Incentive Compensation Ban, which prohibits schools from

paying recruiters based on their success in securing enrollments.

• In 2014, Duke University Health System, Inc., paid the government $1
million to settle an FCA suit alleging that Duke fraudulently billed
Medicare, Medicaid, and TRICARE for certain services performed by
physician assistants that were disallowed under the programs, and that

it increased billing by improperly unbundling claims.

• In 2012, Cornell University Medical College was found to have
violated the FCA, resulting in a multimillion-dollar judgment. In that
case, Cornell applied for and obtained funding from the National
Institutes of Health (“NIH”) federal grant program for a research
fellowship program to train doctoral fellows. Positions funded through
the grant were not to be used for study leading to clinically oriented
degrees, and an annual renewal application and progress report were
required to be submitted to renew the grant and to provide notification
of any developments of significant impact on the research program. A
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jury determined that Cornell violated the FCA by making false
statements in connection with its renewal applications based on
evidence that Cornell’s program focused on clinical work rather than
research. As a result, Cornell was liable for damages in the full amount
of grant money it was awarded based on its false statements.

INCREASED SUSCEPTIBILITY TO FCA CLAIMS

In addition to the foregoing, colleges and universities should be particularly
concerned by the U.S. Supreme Court’s recent decision in Universal Health
Services, Inc. v. U.S. ex rel. Escobar—through which it confirmed the validity of
the implied false certification theory of FCA liability. Under the Court’s ruling
in Escobar, it is now clear that a viable FCA claim exists if a college or university
submits a claim for payment to the government without disclosing violations of
statutory, regulatory, or contractual requirements affecting eligibility for pay-
ment while acting in a way that implies compliance with those requirements.
This decision ensures that institutions of higher education will continue to be
subject to FCA allegations for fraudulent claims made in connection with their
receipt of federal funds, even when the purported misrepresentations do not
concern an express condition of payment.

OBSERVATIONS AND PRACTICAL TIPS

Institutions of higher education are increasingly susceptible to FCA liability
for misuse of federal funds or for having made misrepresentations to the
government to obtain those funds in the first place. Colleges and universities
should be cognizant of the potential for FCA violations and be vigilant about
addressing, managing, and correcting any concerns should they arise.

Effective internal policies and self-imposed scrutiny by universities are critical
to ensure proper oversight and use of federal funds. Reporting procedures,
routine internal audits, and employee hotlines may all serve to flag potential
improprieties or identify noncompliance with federal regulations.

Appropriately responding to suspected or possible FCA violations is of key
importance. An internal investigation into potential issues is a critical step in
proper protocol because it will help determine whether a problem exists and, if
one does, it will help minimize and deal with the issue. A properly conducted
internal investigation can also be interpreted favorably by the government, as it
demonstrates that the college or university is taking the allegations seriously,
and can be used to mitigate the potential damage and liability that could arise
from a violation.
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